INTRODUCTION
In any scenario for a settlement of the Israeli-Palestinian conflict, a central place is occupied by the issue of the Palestinian Arabs displaced in 1948. Approximately three-quarters of a million were displaced to locations outside the control of Israel and have been prevented by the Government of Israel from re-entering Israeli territory to occupy their homes. That the issue should be the subject of negotiation is itself controversial. The position of the major powers, and of the UN, heretofore, has been that repatriation is a matter of individual right, which Israel is obligated to implement.
Today four to five million Palestinian Arabs, those displaced and their descendants, live in a diaspora. Many are in neighbouring countries, within a journey of only several hours from the homes they are forbidden to occupy. Others have moved further afield to other continents. In negotiations in July 2000 at Camp David, Maryland, the PLO did insist that a right to repatriation be recognised by Israel. 2 The Israeli Government headed by Ehud Barak made no serious offer on repatriation, however. 3 Barak's position was that the 1948 displacement is water over the historical dam, and that it is unrealistic to reverse it. 4 Barak's predecessor as Prime Minister, Benjamin Netanyahu, took an even harder anti-repatriation position. Netanyahu said that the displaced Palestine Arabs should not be permitted to live even in an anticipated Palestine state, as he viewed such an influx as a threat to Israel. 5 In coming to terms with the Palestine Liberation Organization in 1993, Israel agreed to resolve key outstanding issues on the basis of UN Security Council Resolution 242, adopted in the aftermath of the 1967 Middle East war. Resolution 242 was devoted primarily to territorial issues, because Israel had just occupied additional Arab territory, but it also dealt with the displaced Arabs of Palestine, calling for "a just settlement of the refugee problem".
The Security Council's statement is not definitive in a legal sense. The Council in adopting Resolution 242 did not act under UN Charter Chapter VII, which gives it the power to deal with threats to the peace and to make determinations binding on states. Rather, it acted under UN Charter Chapter VI, which gives it the power to make recommendations for resolving disputes. 6 Nonetheless, the Council's pronouncement carries weight as reflecting the view of that body as to what is legally required. The Security Council is normally cognisant of legal requirements when it proposes solutions to conflict situations. Moreover, Resolution 242 carries additional weight for Israel and the PLO, since, as indicated, they have agreed to follow it.
The issue of the displaced has been viewed by the international community as one that should be resolved on the basis of legal principle. As will be suggested below, there is no discrepancy between what is legally required and what Resolution 242 contemplates. By Resolution 242, the Security Council:
1. Affirm [ed] that the fulfilment of Charter principles requires the establishment of a just and lasting peace in the Middle East which should include the application of both the following principles:
